
Ladies and Gentlemen:

 

I would urge you to adopt the policy of only pursuing fines for the most egregious instances of

profanity on television, and then, only to over-the-air television, and not to cable television or satellite

television.

 

I would further urge the FCC to take to heart Mr. Justice Brennan's dissenting opinion in FCC v.

Pacifica (438 US 762), reproduced in part below.

 

----------------------------------

 

"The ability of government, consonant with the Constitution, to shut off discourse solely to protect

others from hearing it is . . . dependent upon a showing that substantial privacy interests are being

invaded in an essentially intolerable manner. Any broader view of this authority would effectively

empower a majority to silence dissidents simply as a matter of personal predilections." Cohen v.

California, supra, at 21 I am in wholehearted agreement with my Brethren that an individual's right "to

be let alone" when engaged in private activity within the confines of his own home is encompassed

within the "substantial privacy interests" to which Mr. Justice Harlan referred in Cohen, and is entitled

to the greatest solicitude. Stanley v. Georgia, 394 U.S. 557 (1969). However, I believe that an

individual's actions in switching on and listening to communications transmitted over the public

airways and directed to the public at large do not implicate fundamental privacy interests, even when

engaged in within the home.

 

Instead, because the radio is undeniably a public medium, these actions are more properly viewed as

a decision to take part, if only as a listener, in an ongoing public discourse. See Note, Filthy Words,

the FCC, and the First Amendment: Regulating Broadcast Obscenity, 61 Va. L. Rev. 579, 618 (1975).

Although an individual's decision to allow public radio communications into his home undoubtedly

does not abrogate all of his privacy interests, the residual privacy interests he retains vis-a-vis the

communication he voluntarily admits into his home are surely no greater than those of the people

present in the corridor of the Los Angeles courthouse in Cohen who bore witness to the words "Fuck

the Draft" emblazoned across Cohen's jacket. Their privacy interests were held insufficient to justify

punishing Cohen for his offensive communication.

 

Even if an individual who voluntarily opens his home to radio communications retains privacy

interests of sufficient moment to justify a ban on protected speech if those interests are "invaded in an

essentially intolerable manner," Cohen v. California, supra, at 21, the very fact that those interests are

threatened only by a radio broadcast precludes any intolerable invasion of privacy; for unlike other

intrusive modes of communication, such as sound trucks, "[t]he radio can be turned off," Lehman v.

Shaker Heights, 418 U.S. 298,302 (1974) and with a minimum of effort. As Chief Judge Bazelon aptly



observed below, "having elected to receive public air waves, the scanner who stumbles onto an

offensive program is in the same position as the unsuspecting passers-by in Cohen and Erznoznik [v.

Jacksonville, 422 U.S. 205 (1975)]; he can avert his attention by changing channels or turning off the

set." 181 U.S. App. D.C. 132, 149, 556 F.2d 9, 26 (1977).

 

Whatever the minimal discomfort suffered by a listener who inadvertently tunes into a program he

finds offensive during the brief interval before he can simply extend his arm and switch stations or

flick the "off" button, it is surely worth the candle to preserve the broadcaster's right to send, and the

right of those interested to receive, a message entitled to full First Amendment protection. To reach a

contrary balance, as does the Court, is clearly to follow MR. JUSTICE STEVENS' reliance on animal

metaphors, ante, at 750-751, "to burn the house to roast the pig." Butler v. Michigan, 352 U.S. 380,

383 (1957).

 

The Court's balance, of necessity, fails to accord proper weight to the interests of listeners who wish

to hear broadcasts the FCC deems offensive.

 

It permits majoritarian tastes completely to preclude a protected message from entering the homes of

a receptive, unoffended minority.

 

No decision of this Court supports such a result. Where the individuals constituting the offended

majority may freely choose to reject the material being offered, we have never found their privacy

interests of such moment to warrant the suppression of speech on privacy grounds. Cf. Lehman v.

Shaker Heights, supra. Rowan v. Post Office Dept., 397 U.S. 728 (1970), relied on by the FCC and

by the opinions of my Brothers POWELL and STEVENS, confirms rather than belies this conclusion.

In Rowan, the Court upheld a statute, 39 U.S.C. 4009 (1964 ed., Supp. IV), permitting householders

to require that mail advertisers stop sending them lewd or offensive materials and remove their

names from mailing lists. Unlike the situation here, householders who wished to receive the sender's

communications were not prevented from doing so.

 

Equally important, the determination of offensiveness vel non under the statute involved in Rowan

was completely within the hands of the individual householder; no governmental evaluation of the

worth of the mail's content stood between the mailer and the householder. In contrast, the visage of

the censor is all too discernible here.

 

 

Most parents will undoubtedly find understandable as well as commendable the Court's sympathy

with the FCC's desire to prevent offensive broadcasts from reaching the ears of unsupervised

children. Unfortunately, the facial appeal of this justification for radio censorship masks its

constitutional insufficiency.



 

Although the government unquestionably has a special interest in the well-being of children and

consequently "can adopt more stringent controls on communicative materials available to youths than

on those available to adults," Erznoznik v. Jacksonville, 422 U.S. 205, 212 (1975); see Paris Adult

Theatre I v. Slaton, 413 U.S. 49, 106-107 (1973) (BRENNAN, J., dissenting), the Court has

accounted for this societal interest by adopting a "variable obscenity" standard that permits the

prurient appeal of material available to children to be assessed in terms of the sexual interests of

minors. Ginsberg v. New York, 390 U.S. 629 (1968).

 

[...]

 

It is quite evident that I find the Court's attempt to unstitch the warp and woof of First Amendment law

in an effort to reshape its fabric to cover the patently wrong result the Court reaches in this case

dangerous as well as lamentable. Yet there runs throughout the opinions of my Brothers POWELL

and STEVENS another vein I find equally disturbing: a depressing inability to appreciate that in our

land of cultural pluralism, there are many who think, act, and talk differently from the Members of this

Court, and who do not share their fragile sensibilities. It is only an acute ethnocentric myopia that

enables the Court to approve the censorship of communications solely because of the words they

contain.


